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Marketing 

Law firms need to have clients, and they need to plan ways to get both more cli
ents and more work from their existing clients. Getting new business "by word of 
mouth" -essentially, good references from others-is great, but, with increasing 
competition, lawyers have found they must be fur more proactive in generating 
business. 

Any effort to gain new clients must, of course, be conducted within ethical 
boundaries-and, typically, within budgetary constraints. Marketing is the pro
cess by which firms promote and sell their services. A written law firm market
ing plan, approved by the firm's leadership, can help guide the firm's mmeting 
efforts. Such a plan should identify new clients and new matters that are sought; 
it should articulate objectives, establish a budget, assess the competition, and 
measure results. A law firm mission statement should be crafted that explains the 
law firm's purpose and clistinguishes the firm from its competitors. 

In a marketing plan and a mission statement, the firm's brand should be 
identified: 

Branding answers the question, What are we known forI A business is branded in the 
minds of customers ifit is known fur something which others are not (or cannot be), 
and its image is uniform among employees, clients, prospects, referral sources and 
the press. Volvo (safety), Marlboro cigarettes (machismo), Pederal Express (over
night, guaranteed) and Audi (leading-edge design) are all branded and enjoy strong 
market share and/or high profitability.' 

Law firms are sometimes criticized for crafting bland mission statements, such 
as "We provide client-oriented service." While, admittedly, some lawyers are better 
at satisfying clients than others, doesn't every lawyer really provide client-oriented 
service? Does that phrase have any special meaning? Often, a firm's statement 
is too generic. A well-crafted mission statement, on the other hand, can attract 
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greater interest from prospective clients. Mission statements should be distinctive 
and inspiring. Ideally, they should inspire prospective clients to hire the firm. 

Many law firms have marketing directors who oversee and guide the firm's 
marketing efforts. Large firms might have a marketing staff as well as a chief mar
keting officer who supervises marketing initiatives. 

A. Advertising 

1. History 

Today, lawyers advertise their services on television, on the Web, in Yellow 
Pages, on billboards, in newspapers, and in just about any other vehicle imagin
able. Yet, in the not-tao-distant past, lawyer advertising was considered unseeruly 
and even barred by ethics rules.' Advertising was viewed as having an adverse 
effect on an attorney's professionalism: 

The key to professionalism, it is argued, is the sense of pride that involvement in the 
discipline generates. It is claimed that price advertising will bring about commercializa
tion, which will undermine the attorney's sense of dignity and self-worth. The hustle of 
the marketplace will adve""'yaffoct the profession's service orientation, and irreparably 
damage the delicate balance berween the lawyer's need to earn and his obligation self
lessly to serve. Advertising is also said to erode the client's ttust in his attorney: Once 
the client perceives that the lawyer is motivated by profit, his confidence that the attor
ney is acting out of a commitment ro the client's welfare is jeopardized.. And advertising 
is said to tarnish the dignified public image of the profession.' 

The ban on advertising has its roots in the British legal system. Lawyers 
in Great Britain saw their livelihood as a public service, not a mere "trade."' 
Moreover, consumers oflega! services might be misled by lawyer advertising-and 
they might even be inspired to file fraudulent claims. Lawyers were left to rely on 
referrals to generate more work for themselves. 

And yet-lawyers can generate even more business by advertising. Clients, 
in turn, can get better deals thanks to increased competition among lawyers: 

[AJt least four studies have been conducted-including rwo through grants from the 
National Science Foundation and one by the Federal Trade Commission -intended 
to measure the effect of advertising on the pricing oflega! services. All came to the 
same conclusion. Competition among lawyers, in the form of commercial advertis
ing, has resulted in lower prices to consumers.5 

2. R.estrictions 

Evenmally, the long-time ban on lawyer advertising was challenged. 

a) CoURT CAsES 

The Supreme Court of the United States, in a landmark decision in Bates". 
State Bar of Arizona, 433 U.S. 350 (1977), held that advertising by lawyers is a 
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form of commercial speech that is protected by the First Amendment. While decid
ing that "advertising by attorneys may not be subjected to blanket suppression,"" 
the high court neverthelesS noted that there are some clearly permissible restric
tions on lawyer advertising, such as ads that are false, deceptive, or misleadiog. The 
Court wrote, "[W]e recognize that many of the problems in defining the bound
ary between deceptive and nondeceptive advertising remain to be resolved, and we 
expect that the bar will have a special role to play in assuring that advertising by 
attorneys flows both freely and cleanly."' In the years since the Bates decision was 
issued, the limits of restrictions on attorney advertising have been litigated.· 

b) BAR. RULES 

As the Supreme Court's approach to lawyer advertising has evolved over 
time, so, too, have ethical requirements governing such ads. Today, several of the 
American Bar Association's Model Rules of Professional Conduct pertain to lawyer 
advertising - in particular, Rules 7.1, 7.2, and 7.3. Although lawyer advertising is 
allowed (Rule 7.2), it cannot be false or misleadiog (Rule 7.1). Direct solicitation 
of prospective clients is severely limited under Rule 7.3. 

A law office manager should be aware of the model requirements specified 
by the ABA as well as the requirements of the local jurisdictions in which the firm 
practices because the ethical codes that apply may contain significant variations or 
additional requirements. The growth of national and international law firms poses 
a new set of challenges in advertising, as these firms must comply with the specific 
rules in various states and countries. 

It is imperative that a law office manager stay current on requirements appli
cable ro a given law firm's advertising venues. 

c) 'liUITH IN AnVBII:rISlNG 

In addition to Model Rule 7.1's proscription against false or misleadiog 
communications and to state ethical requirements barring similar conduct, law
yers may be subject to other statutes aimed at protecting consumers from false 
advertising. For instance, the Colorado Supreme Court has ruled that lawyers 
in Colorado can be sued under the state's consumer protection act.' Law office 
managers must also be cognizant of laws that are not necessarily associated with 
operating a law firm but may nevertheless apply. 

B. Tombstone and Other Ads 

Initially, law firm advertising was on the dull side-largely consisting of new
partner notices in what the industry refers to as "tombstone ads" '· typically 
announcing that a lawyer has joined a law firm or an associate has been promoted 
to partner." 

Just as the law has evolved over time, so, too, has lawyer advertising. Faced 
with increasing competition, the acceptance of advertising as a legitimate means 
to seek clients, and the need to differentiate themselves, law firms began using 
more creative advertisements and no longer limited themselves to the dull black-
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and-white announcements of personnel changes within the firm. Ads are no 
longer limited to placement in newspapers and Yellow Pages directories. Some 
law firms-even large, well-respected ones-advertise on television. In 2001, 
Brobeck, Phleger & Harrison (which later was liquidated in bankruptcy proceed
ings) reportedly spent $3.5 million on ads on cable news srations." Today, lawyer 
ads can also be found in new media - on the Internet. 

Even though lawyer ads may seem conventional to people nowadays, on 
occasion, a particularly provocative advertisement will garner a lot of attention. 
For example, a billboard in Chicago featured the slogan "life's Short. Get a 
Divorce" along with a photo of an attractive woman in lingerie and a bare-chested, 
well-toned man with a scale of justice-and the law firm's Web address between 
the two. The billboard was removed because the law firm purportedly had not 
received an appropriate permit for the ad." 

One means of advertising that gained a lot of publicity was a special adver
tising section placed in mainstream publications featuring lawyers designated as 
"Super Lawyers" or as the "Best Lawyers." In 2006, the New Jersey Supreme 
Court Committee on Attorney Advertising banned such advertising in Opinion 
39. The committee concluded that designations as Super Lawyers or Best Lawyers 
violated srate rules against advertisements that are "inherendy comparative in 
nature" or that create "an unjustified expecration about results."" The publishers 
of "Super Lawyers" and "Best Lawyers" challenged the validity ofthe ban on this 
type of advertising. 

Per curiam. 

In re Opinion 39 
197 N.I. 66 (2008) 

On July 24, 2006, the Supreme Court Committee on Attorney Advertising 
(Committee) issued Opinion 39, which concluded that "advertisements describing 
attorneys as 'Super Lawyers,' 'Best Lawyers in America,' or similar comparative 
tides, violate the prohibition against advertisements that are inherendy compara
tive in nature, RPC 7.1(a)(3), or that are likely to create an unjustified expecta
tion about results, RPC 7.1(a)(2)." Opinion 39 of the Sup. Ct. Comm. on Attorney 
Adver., 185 N .J. L.J. 360, 15 N.J. Law. 1549 (July 24,2006). For the reasons 
that follow, we vacate Opinion 39 and we refer the matter joindy to the Advisory 
Committee on Attorney Advertising, the Advisory Committee on Professional 
Ethics, and the Professional Responsibility Rules Committee for expedited rule
making proceedings. 

I 

By a letter .. . , a member of the New Jersey Bar, brought to the attention of 
the Committee a magazine tided "New Jersey Super Lawyers." According to 
the inquirer, that "document [was] designed to be circulated amongst clients 
and potential clients, in order to create the impression that the attorneys desig
nated 'Super Lawyers,' and particularly those featured in lead articles, are more 
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qualified than other attorneys in the State of New Jersey." The inqttirer asserted 
that the process of being designated and advertised as a "Super Lawyer" (1) vio
lates the Committee's Opinion 15, which prohibits the use of testimonials "unless 
the statement has been uttered by an actual named client who has received the 
lawyer's services[;]" (2) violates RPC 7.1(a)(2), which prohibits advertising state
ments "likely to create an unjustified expectation about results[ ;]" (3) violates 
RPC 7.2(a), which reqttires that "[a]ll [attorney] advertising shall be predomi
nantly informational[;]" (4) subverts the attorney certification provisions of Rule 
1:39, R. 1:39·1 to -9; and (5) violates RPC 7.1(a)(3), which provides that an 
advertising "communication is fulse or misleading if it ... compares the lawyer's 
service with other lawyers' services[.]" 

The Committee considered these matters and, on July 26, 2006, issued 
Opinion 39. That opinion concluded that "advertisements describing attorneys as 
'Super Lawyers,' 'Best Lawyers in America,' or similar comparative titles, violate 
the prohibition against advertisements that are inherently comparative in nature, 
RPC 7.1(a)(3), or that are likely to create an unjustified expectation about results, 
RPC 7.1(a)(2) ." Opinion 39,185 N.J. L.J. at 360,15 N.J. Law. at 1549. Upon 
emergent application, Opinion 39 was stayed by Orders of this Court ... . 

Petitions seeking review of Opinion 39were filed in short order by three groups. 
The first to file were six lawyers l and Key Professional Media, Inc., d/b/ a "Super 
Lawyers" and "Law and Politics;" that petition was filed on August 14, 2006. Ten 
days later, Stuart A Hoberman, Esq., in the stead of Woodward White, Inc., the 
publisher of "Best Lawyers in America," also filed a petition for reView. Finally, on 
September 18, 2006, New Jersey Monthly, ILC, which, by agreement with Key 
Professional Media, Inc., publishes special advertising sections in the New Jersey 
Monthlymagazine titled "New Jersey Super Lawyers" and "New Jersey Super Lawyers 
Rising Stars," also filed its petition for review. By an Order dated March 23, 2007, 
this Court granted all three petitions fur review and "summarily remanded [the mat
ter] to retired Appellate Division Judge Robert A Fall to sit as a Special Master fur 
the limited purpose of developing, on an expedited basis, an evidentiary record in 
respect of the facts and legal issues that relate to the petitions fur review[ .]" 

On June 18, 2008, after consideration of a voluminous record, the Special 
Master issued his 304-page report.2 On an overall basis, he defined the issue as 
"whether there can be a blanket ban on comparative attorney advertising, particu
larly ifit is 'comparative by implication or inference[ .]'" Report at 61. More spe
cifically, he observed that the issue presented in this case is "whether a peer-review 
rating system that results in [the] compilation of a list of attorneys that carries a 
superlative title can fall into the same category [of prohibited advertisements], 
such that attorney advertisement of one's inclusion in that list can be considered 
as non-misleading and not deceptive." Id. at 71-72. 

'They arc Jon-Henry Barr, Esq., Glenn A Bergenfield, Esq., Cary B. Chaifetz, Esq., 
Maria Delgaizo Noto, Esq., Andrew J. Renda, Jr., Esq., and John S. Voynick, Jr., Esq. 

'We are deeply indebted to Judge Fall for his dedication and hard work, and we extend 
our gratitude to him. 
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As a starting point, the Special Master canvassed the legal landscape in 
respect of the regulation of attorney advertising. Starting with Bates 17. State Bar of 
Arizona, 433 U .S. 350,97 S. Ct. 2691, 53 L. Ed. 2d 810 (1977), he concluded 
that "advertising by attorneys [is J a form of commercial speech protected by the 
First Amendment and may not be subjected to blanket suppression[ .J" fuport 
at 54. That said, the Special Master highlighted that" '[aJdvertising that is false, 
deceptive, or misleading of course is subject to restraint[,l''' noting, at the same 
time, that" 'advertising claims as to the quality of services ... are not susceptible 
of measurement or verification; accordingly, such claims may be so likely to be 
misleading as to warrant restriction.'" !d. at 54-55 (quoting Bates, supra, 433 
U .S. at 383, 97 S. Ct. at 2709,53 L. Ed. 2d at 835). 

Referencing precedent involving the constitutionality of a state regulatory 
ban on promotional advertising by a regulated utility, the Special Master set 
forth the test for assessing the constitutionality of the regulation of commercial 
speech: 

In commercial speech cases, then, a four-part analysis has developed. At the outset, 
we must determine whether the expression is protected by the First Amendment. 
For conunercial speech to come within that provision, it at least must concern law
ful activity. Next, we ask whether the asserted governmental interest is substantial. 
If both inquiries yield positive answers, we must determine whether the regulation 
directly advances the governmental interest asserted, and whether it is not more 
extensive than is necessary to serve that interest. 

Id. at 57-58 (quoting Cent. Hudson Gas & Electric Corp. P. Pub. 
s.rp,ce Commn. olN.Y. , 447 U.S. 557, 566, 100 S. Ct. 2343, 
2351,65 L. Ed. 2d 341, 351 (1980)). 

The Special Master stated the applicable rule thusly: "' regulation - and 
the imposition of discipline - are permissible where the particular advertising is 
inherently likely to deceive or where the record indicates that a particular form 
or method of advertising has in fact been deceptive.''' Id. at 59 (quoting In re 
R.M]., 455 U .S. 191,203, 102 S. Ct. 929,937,71 L. Ed. 2d 64, 74 (1982)). 
He underscored that «'States may not place an absolute prohibition on certain 
types of potentially misleading information ... if the information also may be 
presented in a way that is not deceptive[,l'" noting that" 'the remedy in the first 
instance is not necessarily a prohibition but preferably a requirement of disclaim
ers or explanation.'" Ibid. (quoting In re R.M]., supra, 455 U.S. at 203, 102 S. 
Ct. at 937,71 L. Ed. 2d at 74). 

Based on In re R.M.]., the fuport then distinguished between "attorney 
advertising that is 'inherently' misleading and that which is 'potentially' mislead
ing[.J" Id. at 60. It explained that "misleading advertising may be prohibited 
entirely; however, ifpotentially misleading information can be presented in a man
ner that is not deceptive, an absolute prohibition is not permitted." Id. at 60-61. 
It concluded that "the requirement of a disclaimer or explanation is the preferable 
approach to attorney-advertising regulation that may otherwise be misleading, 
with any restrictions on attorney advertising being no broader than reasonably 
necessary to prevent deception." Id. at 6l. 

The Report noted that earlier decisional law then led to Peel P. Attorney 
Registration and Disciplinary Commission of Illinois, 496 U.S. 91, 110 S. Ct. 
2281, no L. Ed. 2d 83 (1990), which addressed advertisements of attorney 
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certification and differentiated between "'statements of opinion or quality and 
statements of objective filcts that may support an inference of quality. ", Report 
at 70 (quoting Peel, supra, 496 U.S. at 101, no S. Ct. 2288, 110 L. Ed. 2d at 
95). Once that distinction is drawn, a dear line of demarcation appears: "'if the 
certification had been issued by an organization that had made no inquiry into 
petitioner's fitness, or by one that issued certificates indiscriminately for a price, 
the statement, even if true, could be misleading.'" Report at 70-71 (quoting Peel, 
supra, 496 U.S. at 101, no S. Ct. 2288, 110 L. Ed. 2d at 95). The Report then 
defined the logical quandary as follows: 

the extent to which quality-of-service claims in attorney advertising can be consti
rutionally regulared has not been addressed by the United Srates Supreme Court. 
Attorney advertising that extols inclusion in a listing and ranking of attorneys 
selected based on opinions of competence rendered in a peer-review survey of other 
lawyers is a quality-of-service claim. In a sense, it is the reporting of an objective fact, 
i.e., inclusion on the list, yet the underlying basis of the list or ranking is primarily 
the subjective opinions of competence expressed by those peer attorneys polled. 

Report at 76 (fuotnote omitted). 

This analysis also finds expression within this Court's own jurisprudence, as 
the Report noted. Citing In re Felmeister & Isaacs, 104 N.J. 515,518 A.2d 188 
(1986), the Report explained that this Court, at least implicitly, has adopted the 
Central Hudson test for determining whether commercial speech is protected. 
Report at 61-62 (quoting Felmeister, supra, 104 N .J. at 532, 518 A.2d 188). 
The Report emphasized that, in New Jersey, "the public interest would be better 
served by a ... rule requiting that all attorney advertising be predominantly informa
tional[.]" Id. at 63 (quoting Felmeister, supra, 104 N.J. at 516, 518 A.2d 188) .... 

The Report then focused c1irectly on N ew Jersey's rule of professional respon
sibility governing attorney advertising, RPC 7.1, which provides as follows: 

(a) A lawyer shall not make false or misleading communications about the 
lawyer, the lawyer's services, or any matter in which the lawyer has or seeks a 
professional involvement. A communication is false or misleading if it: 

(1) contains a material misrepresentation of filct or law, or omits a 
filct necessary to make the statement considered as a whole not materially 
misleading; 

(2) is likely to create an unjustified expectation about results the lawyer 
can achieve, or states or implies that the lawyer can achieve results by means 
that violate the Rules of Professional Conduct or other law; 

(3) compares the lawyer's services with other lawyers' services; or 
(4) relates to legal fees other than: 

(i) a statement of the fee for an initial consultation; 
(ii) a statement of the fixed or contingent fee charged for a specific 

legal service, the description of which would not be misunderstood or be 
deceptive; 

(iii) a statement of the range of fees for specifically descri bed legal 
services, provided there is a reasonable disclosure of all relevant variables 
and considerations so that the statement would not be misunderstood or 
be deceptive; 

(iv) a statement of specified hourly rates, provided the statement 
makes clear that the total charge will vary according to the number of 
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hours devoted to the matter, and in relation to the varying hourly rates 
charged for the services of different individuals who may be assigned to 
the matter; 

(v) the availability of credit arrangements; and 
(vi) a statement of the fees charged by a qualified legal assistance 

organization in which the lawyer participates for specific legal services the 
description of which would not be misunderstood or be deceptive. 
(b) It shall be unethical for a lawyer to use an advertisement or other 

related communication known to have been disapproved by the Committee 
on Attorney Advertising, or one substantially the sarne as the one disapproved, 
until or unless modified or reversed by the Advertising Committee or as pro
vided by Rule 1:19-3(d). 

RPC 7.1.' 

The Report then compared RPC 7.1 with the model rule promulgated by 
the American Bar Association (Report at 77-81), those jurisdictions that have 
adopted the use of disclaimers in lieu of a per se ban (Report at 82-83), and RPC 
7.1's counterparts in Arizona (Report at 90-96), Virginia (Report at 96-101), 
Michigan (Report at 101-107), Iowa (Report at 107-11), Connecticut (Report 
at 111-25), North Carolina (Report at 125-29), Tennessee (Report at 129-30), 
Delaware (Report at 130·36), Pennsylvania (Report at 136-40), and New York 
(Report at 140-48). 

From that comparative analysis, the Report concluded that 

state bans on truthful, fact-based claims in lawful professional advertising could be 
ruled unconstitutional when the state fails to establish that the regulated claims 
are actually or inherently misleading aod would thus be uoprotected by the First 
Amendment commercial speech doctrine. Cleatly, mere consumer uofamiliarity with 
a privately [J conferred honor or designation does not establish that advertising such 
honor or designation is actually or inherently misleading so long as the honor or 
designation is actually issued by a legitimate professional organization with verifiable 
criteria that are available to consumers. 

Report at 149. 

The remainder of the Report is dedicated to an analysis of the methodolo
gies used to rate lawyers either as "Super Lawyers" (RepoTtat 150-224) or "Best 
Lawyers in America" (Report at 224-50), or as rated lawyers by Martindale
Hubbell (Report at 250-68) .... 

The Report concluded that 

[t Jhose states [that J have addressed the same issues in this matter have permitted 
comparative and quality-of-services advertising by lawyers, usually construing such 
advertising to be an implied comparison with the services ofl.wyers not contained 
on the listings, but finding there is either a subjective or objective basis fur that 

'RPC 7.2(a), which also is relevant here, allows attorney advertisements provided they 
are "predominantly informational[,]" do not use "drawings, animations, dramatizations, 
music, or lyrics[,]" and do not "rc:ly in any wayan techniques to obtain attention that 
depend upon absurdity aod that demonstrate • elear and intentional lack of relevance to 
the selection of counsell .J" 
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comparison that can be verified by a disclosure and an analysis of the underlying 
peer-review rating methodology, often imposing the additional requirement of a 
[·76] disclaimer designed to place these peer-review attorney rating lists in proper 
perspective for the consumer. 

Report at 295. 

It recommended what it describes as twelve "regulatory components ... extracted 
from [the advertising decisions of other states] to provide [] some guidance to the 
Court should it elect to modifY or interpret the [RPCsto ] permit attorney advertising 
of one's inclusion in [the "Super Lawyers," "Best Lawyers in America" or Martindale
HubbellJlists[.l" Report at 302. Those twelve "regulatory components" are: 

1. The advertising representation must be true; 
2. The advertisement must state the year of inclusion in the listing as well 

as the specialty for which the lawyer was listed; 
3. The basis for the implied comparison must be verifiable by accurate 

and adequate disclosure in the advertisement of the rating or certifying 
methodology utilized for compiling the listing or inclusion that provides 
a basis upon which a consumer can reasonably determine how much 
value to place in the listing or certification; as a minimum, the specific 
empirical data regarding the selection process should be included (e.g., 
in a peer-review methodology, the number of ballots sent and the per
centage of the ballots returned . .. ); 

4. The rating or certifying methodology must have· included inquiry into 
the lawyer's qualifications and considered those qualifications in select
ing the lawyer for inclusion; 

5. The rating or certification cannot have been issued fur a price or fee, 
nor can it have been conditioned on the purchase of a product, and the 
evaluation process must be completed prior to the solicitation of any 
advertising, such as for a special advertising supplement in a magazine 
or other publication; 

6. Where super/atives are contained in the title of the list itself, such as 
here, the advertising must state and emphasize only one's inclusion in 
the Super Lawyers or The Best Lawyers in America list, and must not 
describe the attorney as being a "Super Lawyer" or the "Best Lawyer;" 

7. Likewise, claims that the list contains "the best" lawyers or, e.g., "the 
top 5% of attorneys in the state," or similar phrases are misleading, are 
usually factually inaccurate and should be prohibited; 

8. The peer-review or certification methodology must contain proper 
usage guidelines that embody these requirements and must be adhered 
to in the advertisement; 

9. The advertising must be done in a manner that does not impute the 
credentials bestowed upon individual attorneys to the entire firm; 

10. The peer-review or certification methodology must be open to all mem
bers of the Bar; 

11. The peer-review rating methodology must contain standards for inclu
sion in the lists that are clear and consistently applied; and 

12. The advertisement must include a disclaimer malting it clear that inclu
sion of a lawyer in a Super Lawyers or The Best Lawyers in America 
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list, or the rating of an attorney by any other organization based on a 
peer· review ranking is not a designation or recognized certification by 
the Supreme Court of New Jersey or the American Bar Association. 

Report at 302·303 (emphasis in original). 

Five sets of written comments on the Special Master's Report were submit
ted; they claim as follows: 

New Jersey Monthly, LLC ("Super Lawyers") asserts that RPC 7.1(a)(3) 
cannot be read as a blanket prohibition on comparative advertising. It argues that 
consumers are better served by competition for recognition among lawyers, as 
that is the most reliable source of information on legal services, and that exces
sive disclosure requirements are counterproductive. It claims that Opinion 39 "is 
replete with other constitutional infirmities," namely, it restricts a consumer's 
right to information, it suppresses attorneys' free expression rights, it suppresses 
a free press, and it restrains fair competition. It recommends that comparisons 
should be allowed if substantiated and, in that regard, that Opinion 39 suppresses 
the free flow of verifiable information. 

Key Professional Media, Inc. (also "Super Lawyers") claims that "Super 
Lawyers" provides valuable information to consumers and is not misleading. It 
asserts that Opinion 39 violates an attorney's right to adverrise bona fide third· 
party accolades. It urges that, if some regulation is permissible, disclosures or 
disclaimers nevertheless should not be required. It concludes by asserting that 
Opinion 39 impermissibly burdens or dictates editorial content. 

Woodward·White, Inc. ("The Best Lawyers in America") notes that Opinion 
39 correctly observes that a blanket ban on adverrising is unconstitutional. That 
said, it accuses Opinion 39 of unfairly burdening "Best Lawyers" while ignoring 
other attorney rating entities . It claims that Opinion 39 failed to demonstrate 
that the "Best Lawyers" adverrisements "created an unjustified expectation about 
results a lawyer can achieve" and that Opinion 39's interpretation ofRPC 7.1(a) 
(3) cannot stand as it is an unconstitutional prohibition of commercial speech. It 
closes by asserting that the imposition of "regulatory components" on any attor
ney advertising must be narrowly tailored. 

LexisNexis, a division of Reed Elsevier, Inc. ("Martindale-Hubbell"), 
observes that its methodology was apptoved by the Report and, hence, it is not 
adversely affected by it. It notes, however, that to the extent RPC 7.1 must be 
amended, its restrictions should extend only as far as prohibiting false and mis
leading adverrising. 

II 

We have reviewed the Report and the submissions of all parties, intervenors and 
amici, and we concur with the Special Master's analysis and conclusion that "state 
bans on truthful, nct-based claims in lawful professional advertising could be 
ruled unconstitutional when the state fails to establish that the regulated claims 
are actually or inherently misleading and would thus be unprotected by the 
First Amendment commercial speech doctrine." Report at 149. That conclusion 
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mandates that Opinion 39 be vacated, as it does not provide the carefully nuanced 
analysis that informs the Special Master's Rep01't. 

That said, we acknowledge that Opinion 39's shortcomings are the inevitable 
result of the plain language ofRPC 7.1 (a)( 3) (prohibiting comparative advertising 
statements) and, to a lesser extent, RPC 7.1(a)(2) (prohibiting advertising "likely 
to create an unjustified expectation about results"). Indeed, we are persuaded that 
the standards set forth in the RPCs require review and, at least in respect ofRPC 
7.1(a)(3), modification both because of the constitutional concerns identified in 
the Rep01't and in light of the emerging trends in attorney advertising. "Ibis pro
cess is no simple taSk, and it is one that does not lend itself to the present adver
sary/adjudicatory posture of this matter. Because this question is addressed best 
within the context of this Court's administrative functions, we refer RPC 7.1(a) 
(2) and (3) to the Advisory Committee on Attorney Advertising, the Advisory 
Committee on Professional Ethics and the Professional Responsibility Rules 
Committee for their concurrent consideration of a redrafted Rule that will take 
into account the policy concerns expressed by the Rule while, at the same time, 
respecting legitimate commercial speech activities. That balance must be struck in 
light of the analyses and recommendations presented in the Rep01't, together with 
such qther sources and information as the Committees, acting jointly, may deem 
necessary and proper. 

Justices LAVECCHIA, WALLACE, RlvERA-SOTO and HOENs, and Judge SKILlMAN 
(temporarily assigned) join in the Court's opinion. Chief Justice Rabner and 
Justices Long and Albin did not participate . 

. ) 

Since the New Jersey Supreme Court addressed the legality oflawyers adver
tised as "Best Lawyers" or "Super Lawyers," other states have considered whether 
lawyer superlatives should be permissible in advertising. Some have specifically 
allowed comparisons to other lawyers to be advertised and assessments about 
the quality of a lawyer's services to be included in an advertisement. IS Law office 
managers as well as attorneys themselves should keep abreast of developments on 
legal advertising in the states in which they practice. 

C. Firm Brochure 

As lawyers began to focus more on marketing after the Supreme Court's decision 
in Bates, some firms began to publish brochures identifYing their practice areas. 
Initially, these efforts yielded fairly basic publications.lo Over time, brochures 
evolved to become much more appealing documents featuring eye-catching graph
ics, photographs, and marketing-oriented copy. At large firms, individual practice 
groups may have their own brochures. Materials from various practice groups may 
be presented to prospective clients based on those clients' anticipated needs. 
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newsletter: 
a bulletin sent out 
periodically that provides 
updates about legal 
developments of interest 
to a firm '8 dientde and 
prospective clients 

blog: 
a shortened form of 
the term Web log-. 
frequently updated online 
diary or journal-type 
writing that chronicles 
recent dcvclopmcnts~ 
sometimes called a "blawg" 
in the legal field, a blend of 
the terms law and blog 

virtual community: 
a group of peopJe who 
gather online and interaCt 
primarily via the Internet 
rather than me to face 
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Today, firms often publish the materials in their firm brochure on their Web 
sites. 

D. Newsletters 

One way to keep a law firm's name in front of current and prospective clients as 
well as to demonstrate a firm's expertise in a subject area is to develop and dis
tribute a newsletter on a specific subject. Topics covered should, of course, be 
timely, and articles should be engagingly written. The newsletter's layout should 
be attractive. 

Partners or associates might write articles for the newsletters. In-house edi
tors or marketing people may finesse the content and heighten its interest for 
prospective readers. Ideally, newsletters should be published on an established, 
regular basis. Some might be published monthly, some quarterly, and even weekly. 
At the outset, lawyers within a firm might commit to meeting the deadlines for 
producing a newsletter, but as real-world committnents interfere, lawyers may 
sometimes have difficulty getting content ready on a regular schedule. Some law 
firms turn to outside marketing firms and even to ghost writers to develop con
tent for their newsletters. 

Initially sent by mail or by fax, newsletters nowadays are typically distributed 
via the Internet. 

E. Web Sites and Blogs 

Lawyer advertising continues to evolve, having moved from traditional print 
sources to the Internet. Today, many law firms have Web sites, more and more 
lawyers are writing blogs to keep clients and prospective clients informed about 
general developments in the law, and some lawyers offer downloadable podcasts 
that people can listen to. 

Web sites have become an easily accessible form of advertising and are used 
by many prospective clients as they research potential lawyers. A law firm spends 
more than $40,000 to overhaul its Web site, according to one survey. Most firms 
hire outside consultants to assist them." Most rules on advertising were devel
oped prior to the increase in Internet usage. Bar associations are making an effort 
to adapt their rules and policies to this relatively new form of advertising." 

Some lawyers have even begun using virtual communities, such as Second 
ille, to make their services known: 

A few innovative lawyers are recognizing a potential business opportunity in Second 
Life and a new way to recruit real-world clients. By chatring with fellow participants, 
advertising in virtual world classified., and participaring in virtual world activities, 
lawyers are engaging potential clients they might not otherwise meet in the real 
world or reacb through traditional advertising. l ' 

Undoubtedly, other venues for online advertising will be developed in the 
future, and law firm managers must keep informed about potential advertising 
vehicles and the rules that apply to them. 
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F. Outreach 

Keeping a lawyer's or a firm's name in front of a client is important so that when 
that client needs help with a legal matter, the client contacts the firm. Lawyers 
have tried many ways to maintain their visibility. The mechanisms for doing so 
have become increasingly sophisticated with the growth of the Internet. Lawyers 
and others within a law firm must spend time on client development to keep a 
continuing stream of business coming into the firm. They may use a number of 
means to both find prospective clients and foster relationships with them. 

1. Seminllrs 

As the law has become highly specialized, seminars, often organized by third 
parties, such as organizations involved in the continuing education business, on 
special topics are frequently conducted by practitioners in the field. Attended by 
in·house counsel and other members of the affected industry, these seminars, 
often referred to as "dog-and-pony shows" in industry parlance, are effective plat
forms for establishing an attorney as an expert in a given subject. Opportwtities to 
network at social functions at these seminars, such as lunches or dinners, provide 
an additional venue for a lawyer to gain some visibility for herself and for her firm. 
These seminars are sometimes covered by trade industry reporters, who might 
then write articles about the seminar's proceedings-again providing an oppor
twtity for the savvy lawyer to make a connection with a journalist, to create a 
good working relationship with that journalist, to provide, possibly, a pithy quote 
to accompany the journalist's story, and to establish a future connection, so that 
when that journalist is writing another piece on the subject, he can call the lawyer 
for a "sound bite" or commentary. 

2. Profissionlll Associlltions 

Both legal and other associations provide opportunities for lawyers to meet 
potential clients, to interact with colleagues and judges, and to promote their own 
expertise . In addition to the American Bar Association, numerous state and local 
bar associations (city bar associations or specialized ones such as women's bar 
associations, Italian-American bar associations, African-American bar associations, 
and so on) host activities, such as golf outings, luncheons, or charitable events. 
Getting to know people on a personal as well as a professional basis can bolster a 
lawyer's brand in a given community. 

3. Networking Opportunities 

In much the same way that lawyers can interact with prospective clients at a 
bar association meeting or at a seminar, they can do so online-where the audi
ence is much larger and the interactions can be much quicker. Social network
ing sites like Linkedln, Facebook,20 Twitter, and others are now being used by 
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lawyers to promote themselves and their businesses-in a sometimes subtle way. 
Some lawyers express concern that they are mixing personal information with 
business information or that these sites seem too informal-but ignoring them as 
a venue for building their own books of business is a mistake. Social networking 
sites are a viable venue for any business today: 

If corporations are going to survive, they need to adjust to the realities of how the 
rise of the Internet and intranet are changing the way corporations communicate 
and work externally and internally. On the Internet, people are having open, real 
and hwnan conversations about what is relevant to them, including products and 
services in the marketplace-and that information is traveling at lightning speed. 
N, a result, markets are much smarter now and much too sophisticated to respond 
to one-way public relations "happy talk."-or as the authors say, "companies that 
speak in the language of the pitch, the dog-and-pony show, are no longer speaking 
to anyone."ll 

On social networking sites,lawyers can engage in conversations, post materi
als about themselves and about their work, such as links to published articles or 
court decisions, and begin to build more personal relationships with a vast group 
of prospective clients. These sites require maintenance, of course; merely posting 
information about oneself without adding more is unlikely to generate a lot of 
interest. 

Undoubtedly, other social networking sites and other means of online adver
tising will develop in the future. Law office managers must remain current on 
new developments and help their firms maximize the opportunities as these new 
advertising venues become available. 

Checklist 

Firms must market their services to generate business. 
A marketing plan and a mission statement should be developed and 
followed as the firm pursues additional business. 
Historically, advertising by lawyers was considered unseemly and barred 
by ethics rules until a 1977 Supreme Court decision holding that 
advertising by lawyers is a form of commercial speech that is protected 
by the First Amendment. 
Rules of professional conduct govern lawyer advertising, as do statutes 
aimed at protecting consumers from false advertising. 
There has been some controversy about advertisements that compare 
lawyers to one another or that create expectations about results. 
New means oflawyer advertising via the Internet and social networking 
sites have developed in recent years. 



Re~ding Comprehension 

~ ',' ., .,. 

blog (p. 176) 
brand (p, 165) 
brochure (p, 175) 

marketing (p, 165) 

marketing plan (p , 165) 

" 

Vocabulary . 

mission statement (p, 165) 
newsletter (p. 176) 

social networking site (p, 177) 
tombstone ad (p, 167) 
virtual community (p, 176) 

If You Want to learn More 

The American Bar Associarion's Model Rules ofProressionai Conduct are 
accessible online, http://www.americanbar,org/groups/proressional_ 
responsibility/publications/modeUulcs_of.proressional_conduct/modeL 
rules_of..proressional_conducCtable_oCcontcnts,html 

ABA's Web site has links to state ethics rules on lawyer advertising, solicitation, 
marketing, and other matters, http://www,americanbar,org/groups/ 
professionaLresponsibility /resources/links_oCintcrest,html#States 

Legal Marketing Association, www.legalmarketing,org 

Second life is an online virtual community, www.secondlire.com 

Rei.ding Comprehension 

1, What is the difference between a law firm's marketing plan and its 
mission statement? 

2. Suppose you need to hire a real cstate lawyer to conduct a house closing, 
You've located two prospective lawyers whose qualifications seem to be 
comparable, but one is listed in "Best Lawyers" and the other is not, 
Would this fact alone drive your decision on which lawyer to hire? What 
are some possible reasons to hire the lawyer who is not listed in Best 
Lawyers? 

3, What is the difference between a firm's brochure and its newsletter? 
4. Compare the information about users accessible on Linkedln and on 

Facebook, Which site do you think is a better marketing tool? 
5. Suppose your firm specializes in energy law, On what Web sites would 

you place a firm advertisement? Why? 
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Discussion Starters 

1. Suppose you are the law office manager for a firm of 50 attorneys. You 
have been asked to hire a Web site developer to update your firm's site. 
The developer will also be drafting content for the site. What precautions 
about images and content will you provide to the developer? 

2. A major corporation is laying off 10 percent of its workforce in your 
city. Your supervising attorney wants a paralegal to stand on the sidewalk 
outside the corporation's headquarters and hand out Biers proclaim· 
ing "Recession prices! Divorce, $500. Employer/employee severance 
packages and related claims, $1,000" along with the law firm's name, 
address, phone number, and Web site address. Is this permissible in your 
area? 

3. Locate several legal blogs on bankruptcy law, and compare and contrast 
them. When was the last entry on the blog? Does the blog allow 
comments? How professional in appearance is the blog site? Does the 
author clearly identifY himself? Which of the authors would you be 
most interested in contacting if you had a bankruptcy law problem that 
needed to be resolved? 

4. Consider Model Rules 7.1, 7.2, and 7.3. Do you think they are too 
restrictive? Are they too permissive? Do you think the rules assume 
that consumers of legal services are uneducated and uninformed? Do 
consumers need to be protected from unscrupulous lawyers? 

5. If you were drafting an advertisement for your law firm, which terms in 
Model Rules 7.1, 7.2, and 7.3 would you be concerned about? Which 
terms would you like to see be defined further? 

6. Review In re Opinion 39. Do you agree with the New Jersey Supreme 
Court's holding? If you reside in a state other than New Jersey, has 
your state developed a rule on lawyers advertising that they have been 
designated "Super Lawyer" or "Best Lawyer"? Is In re Opinion 39 still 
binding law in New Jersey? 

. Case Studies 

1. Suppose you are a paralegal hired to work for a sole practitioner who 
handles personal injury cases. The lawyer asks you to go to your local 
hospital emergency room and hand out his business cards to people in 
the waiting area. He suggests that you introduce yourself and say, "If 
you think you need legal help with your problem, you might contact this 
fellow," and then hand the person the business card. Is such a practice 
permissible under ABA's Model Rules of Professional Conduct? Is the 
practice permissible under the ethical requirements in your home state? 



Endnotes 

2. You have been asked by your supervising partner to develop a firm 
newsletter on patent law. The partner has asked you to research marketing 
services that the firm might be able to hire for assistance with this task. 
fu:search several such services, and compare and contrast their abilities. 
What factors should you consider before hiring such a service? What 
additional information would you want to obtain from the service? What 
questions would you ask of their references? 

3. Locate recent announcements of disbarments in your state. Did any of 
the offending conduct relate to advertising or inappropriate solicitation 
of prospective clients? What did the disbarred attorney do? Do you think 
the attorney should have lost her ability to practice law for engaging in 
the conduct she was accused of? 

4. You are a law office manager at a full-service firm with 500 attorneys in 
ten major cities. The firm's managing partner asks you to set up a fan page 
about the firm on Facebook. What information will you include? What 
sorts of updates will you post regularly? Is a fan page a permissible form 
of advertising in all of the jurisdictions in which the firm practices? 
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